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PROCEDURAL HISTORY

On October 22, 1992, the Middlesex County Grand Jury, in Indictment No.
01910-10-92, charged defendant with the following crimes: five counts of fourth
degree aggravated assault with a firearm, one each involving Helen Petties
(count one), Catherine Pearson (count two), Cassandra Edwards (count three),
Jasmine Edwards (count four), and Alton Pearson (count five); possession of
firearms for an unlawful purpose (counts six and seven); and possession of a
weapon without a permit (count eight) (Pa 1 to 3).?

Defendant stood trial before the Honorable Richard F. Plechner, J.S.C.,
and a jury on August 24 to 31, 1994. Originally, the jury foreperson announced
that the jury had acquitted defendant on all five counts of fourth degree
aggravated assault as well as the lesser included offenses of harassment and
simple assault on counts one, three and four, but had found defendant guilty on
counts six, seven and eight and of the lesser included offense of simple
assault on counts two (Catherine Pearson) and five (Alton Pearson) (6T 10-2 to
12-10). When the jury was polled, however, it was discovered that the guilt
verdicts on the two lesser included offenses of simple assault were not
unanimous (6T 12-22 to 18-25). The judge eventually declared a mistrial on
those charges (6T 16-23 to 30-9).

On November 12, 1993, Judge Plechner granted defendant's motion for
judgment of acquittal N.0.V. on counts six and seven (possession of a weapon

for an unlawful purpose) and dismissed both counts (Pa 4). On the same date, he

1 »pa" refers to the appendices to the State's brief in support of its motion
for leave to appeal in this Court (Pa 1 to 12) or to its letter dated October
11, 1994 (pPa 14 to 18).

"Ra" refers to the appendix to this brief.

"1T" refers to the trial transcript of August 24, 1993.

27" refers to the trial transcript of August 25,1993.

"37" refers to the trial transcript of &august 25, 1993 (marked "Trial
Excerpt") .

"4T" refers to the trial transcript of August 26, 1993.

"57" refers to the trial transcript of August 27, 1994.

"6T" refers to the trial transcript of August 31, 1994.

“77" refers to the motion and sentencing transcript of November 12, 1993.

"18b" refers to the State's brief in support of its motion for leave to appeal
in this Court.

"2S5b" refers to the State's letter dated October 11, 1994.

"Ab" refers to the brief of amicus curiae the Attorney General.




sentenced defendant to three vears probation, a $1,000 fine, and the
appropriate penalty assessments on count eight of the indictment (77 19-11 to
20).

The State's motion for leave to appeal the order granting the directed
verdicts of acquittal on counts seven and eight was filed with the Superior
Court, Appellate Division, on November 29, 1994 (Pa 5 to 6). The Appellate
Division denied leave to appeal in an order filed on December 28, 1994 (Pa 12).
The State's motion for leave to appeal the Appellate Division's order was filed
with this Court on January 27, 1994. This Court granted the motion for leave to

appeal on March 24, 1994 (Ab 3 and page 1 of the appendix to that brief).



STATEMENT OF FACTS

On September 18, 19292, defendant and his wife, Helen, had been married
for eleven years and lived at 501 Fisher Avenue in Piscataway (4T 49-17 to 51-
13). Alton Pearson and his mother, Catherine Pearson, lived at 160 Lawrence
Street in New Brunswick (3T 39-20 to 40-10 and 52-225 to 53-8). Alton described
Helen Petties as "just a friend" and said that he "knew her for about eight,
ten years ago" (3T 40-17 to 41-3 and 49-18 to 25). This impression was not
shared by defendant: he testified that on that date he went to Alton's home to
"discuss an affalr him and my wife were having," a belief that Helen herself
had apparently placed in his mind (4T 51-21 to 52-18).

Defendant first went to Lawrence Street to talk to Alton at about 5:30
p.m. (4T 52~-17 to 53-2). At that time, Catherine Pearson was at home being
vigsited by her granddaughter, Jasmine Edwards, and Jasmine's mother Cassandra,
who was Alton's brother's girlfriend (3T 3-5 to 5-7 and 53-9 to 14). When
defendant rang the doorbell, Cassandra answered the door and told defendant
that Alton was not home (3T 53-15 to 54-7). Defendant then introduced himself,
told Catherine and Cassandra that he wanted to talk to alton about the alleged
"messing around with his wife" and that he "wanted to get teo the bottom of
everyvthing" (3T 6-11 to 7-23 and 54-22 to 55-22; 4T 52-17 to 53-15). When
Catherine told him that she did not know when Alton would return, defendant
said that he would return later on with his wife "so we can sit down and talk
this situation out" (3T 7-24 to 8-22 and 55-23 to 56-4; 4T 53-16 to 21).? The
entire conversation took about five minutes (3T 8-14 to 15), and both women
acknowledged that defendant spoke very calmly and was "very nice to [them]"
during that time (3T 19-22 to 20-1 and 62-24 to 64-9).

After defendant left Cassandra, Catherine and Jasmine drove off to look
for Alton to tell him that defendant was looking for him (3T 8-23 to 9-14 and

56-5 to 18). Meanwhile, defendant went back home, picked up Helen, and returned

? cassandra testified that she thought she saw Helen sitting in defendant's
car when he came to the house this first time (3T 5-8 to 6-15). Catherine
thought defendant was accompanied to the door by "another man" whom she had
never seen before and could not identify (3T 54-8 to 21).



t« Lawrence Street "to take care of the situation" (4T 53-22 to 54-18). They
were sitting in the car in front of the Pearson house when Cassandra, Catherine
and Jasmine returned from their unsuccessful search for Alton (3T 9-15 to 10-2
and 56-19 to 57-18). Defendant and Helen remained in their car waiting for
Alton while the two women and Jasmine sat on the porch (3T 10-3 to 12; 4T 53-22
to 54-8). Alton arrived at the house about 20 to 25 minutes later (3T 10-13 to
24, 43-6 to 16, and 57-19 to 58-4). Defendant and Helen then got out of the car
to speak to Alton (4T 54-23 to 55-15).

Defendant approached Alton, said that he had "heard you was messing with
my wife" or "you and my wife are carrying on an affair," and that his wife had
verified this allegation (3T 58-5 to 10; 4T 55-16 to 23). Alton insisted that
Helen was simply "my friend from eight years ago" and nothing more (3T 10-25 to
11-10). Catherine, Cassandra and Jasmine were "inches away" (3T 11-11 to 25).
Cassandra and Catherine also claimed that defendant whispered into Alton's ear
that "he was marked" and "you're mine" and that Alton replied "you're mine too"
(3T 11-4 to 13-1 and 58-11 to 21). Alton himself denied that any such exchange
took place (3T 48-20 to 23). Defendant described the exchange as "a general
conversation, kept quiet and basically talking at that time" (4T 56-3 to 6). He

added, however, that:

Well, the conversation went back and forth and
leading to nowhere. So started to walk away. At that
time my temper was getting kind of flared, but still in
control, I walked away. said, well, I don't want to be
bothered with it anymore. I said I'm through with it. I

turned away and mumbling to myself talking, in my own
thoughts.

(4T 58-20 to 59-5). Furthermore, "[alt that particular time, Alton, his mother
and Helen, they was all arguing back and forth" (4T 59-3 to 4).

Alton, Catherine and Cassandra all testified that defendant then went to
his car, opened the door, pulled out a handgun and pointed it straight at Alton

(37 13-2 to 18, 45-9 to 15, and 58-22 to 59-1).} Catherine then claimed that

® Catherine admitted that her account of the gun being pointed straight at
Alton did not appear in her statement to the police, but she insisted that she
told them that (3T 65-10 to 66-9). Cassandra originally told the Grand Jury

-4 -



she stood between defendant and Alton and begged him not to shoot (3T 59-2 to
12). After she said this, defendant responded in a "very polite" manner, "no
disrespect to you, maam....I just wanted to tell him to say away from my wife"
(3T 67~9 to 20). After two or three seconds, defendant put the gun to his side
and went back to his car (3T 46-20 to 47-2). Alton then told his mother "I'll
be back[, dlon't worry about it" and left the scene in his car to "look for my
family" (3T 47-3 to 22). He did not see anything that happened after that point
(3T 49-8 to 17).

Defendant then left his car again, opened the trunk, pulled a rifle out
of it and started "waving" or '"swaying it back and forth" towards "everyone"
still standing on the sidewalk (3T 13-24 to 14-9 and 59-13 to 60-7). At the
same time, defendant allegedly ordered Helen to get into the car, and when she
did not do so immediately he "told her she got five seconds to get in the car
or he was going to blow her up" (3T 13-12 to 23 and 60-8 to 25). Although both
Catherine nor Cassandra claimed that they did not recall defendant having made
any other statement (3T 29-7 to 25 and 69-18 to 70-5), Cassandra had told the
Grand Jury that when he held the rifle, he said, "[i]lf I wanted to kill you, I
can kill you. I'm not doing anything. I'm telling you now I want to Xknow
everything that's going on" (3T 30-1 to 10). Defendant and Helen then got into
their car and left (3T 61-1 to 4). Cassandra then called the police, gave them
defendant's license plate number, and told them that "a guy had two guns and he
had them getting ready to shoot my brother-in-law" (3T 14-23 to 15-7 and 61-5
to 12).

Defendant's account of the events following his original conversation
with Alton was, of course, significantly different from that of the Pearson
family. He testified that after he decided he was "through with it" and went to

his car (4T 59-3 to 8), "I look up and here's this person Alton Pearson coming

that defendant pointed the gun at everyone, not just Alton, because everyone
was "in a line" (3T 24-23 to 26-14). Both witnesses and Alton admitted on
cross-examination that they had talked to each other and to other family
members about the incident on several occasions between September 18, 1992 and
this trial (3T 24-3 to 22, 51-3 to 15, and 66-10 to 67-8).



towards my car like he was coming towards me" or "trying to still come after
me," at which point defendant started "yelling just get away from me. Just
leave me alone" (4T 59-6 to 25). He admitted that he did not see Alton or
anyone else carrying a weapon that evening (4T 74-9 to 79-13). Nonetheless,
when he saw Alton coming he picked up a handgun that was laying on the front
seat of the car, '"palmed it" by his side without putting his finger on the
trigger, yvelled at everyone to "get away from me, just back off me," put the
gun in his hip pocket, and got back into the car (4T 66-21 to 67-22 and 68-16
to 69-9). He denied pointing the handgun at Alton or anybody else (4T 67-22 to
68-15).

After he got into his car defendant noticed that the car was "blocked in®"
by various people and he became nervous because he could not leave without
hitting someone (4T 69-10 to 14). He then got out of his car, opened the trunk,
took the rifle from its case and "held it directly in the air. And I was
telling just to get away from me. I don't know the exact words. Like if T
wanted to do something, I could do something. Just leave me alone, let me out
of here" (4T 69-15 to 70-3). He held the rifle straight up in the air very
briefly, "velled at Helen...let's go, let's get out cof here," put the rifle
back in the trunk, and left as soon as Helen got into the car (4T 70-15 to 71-
23). He drove back to Piscataway to drop Helen off where they had left their
daughter and "turn myself in" (4T 71-23 to 72-12).

Defendant denied that he possessed either of the two firearms for use
against persons or property (4T 73-5 to 20 and 87-9 to 19). He claimed that he
got the handgun from a friend in his neighborhood who had "heard about my
situation" and had placed it in the console by the passenger seat without
"giving any thought of it. I'm used to having firearms in my possession from
the military. So I didn't thing anything of it" (4T 60-4 to 66-9). He placed
the handgun in Helen's purse after they left Lawrence Street and later told the
police that he had put it there in order to keep Helen from being arrested (4T
81-14 to 82-6 and 93-7 to 13). He did not know that the handgun was locaded (4T

88-1 to 8).



Officers Anthony Previte and Richard Rowe responded to Lawrence Street
"on a report that there was a man at that location threatening the people there
with guns* (2T 21-12 to 23-9). Cassandra and Catherine were both "visibly
shaken and frightened" and had to be calmed down before they could give
statements, although they did give Previte a description of defendant's car,
it's license plate number, and the direction it took on Remsen Avenue (2T 23-22
to 26-6). Alton described himself as being "a little shocked" rather than
scared by the experience (3T 50-1 to 6), and he told the police that he did not
wish to file a complaint or pursue charges against defendant (2T 72-18 to 25;
3T 50-7 to 51-2; 4T 17-13 to 18-11). He had to be subpoenaed before he would
testify at trial or before the Grand Jury (3T 52-2 to 10).

Defendant's car was stopped at 7:30 p.m. about an eighth of a mile from
his home by Officer Frank Hackler of the Piscataway Police Department, who knew
that the car and license number belonged to someone who was "wanted for a
possible abduction of a female in which two guns were used" (2T 34-19 to 37-
13). Defendant and Helen exited the car "without incident," and defendant not
only gave Hackler consent to search the car but told him that "the gun was in
the trunk of the vehicle” (2T 37-14 to 40-25; 4T 72-13 to 73-4). The .22
caliber rifle and scope, unloaded but with the safety off, was found in the
hatchback compartment of the car (2T 47-13 to 48-23). The .25 caliber semi-
automatic pistol, with one round in the chamber and six in the magazine, was
found inside Helen's purse in the front passenger compartment (2T 49-1 to 50-
11) . Defendant was described as being entirely cooperative at all times (2T 52-
5 to 13; 4T 15-10 to 15).

Defendant voluntarily gave a taped statement about the incident to
Detective John Selesky of the New Brunswick Police Department (4T 7-2 to 12-
14). Defendant readily admitted to possession of the handgun and rifle (4T 12-
15 to 25) but denied that he possegsed or used it to threaten anycne (Pa 17):

Threats, I don't feel I made any threats, I pulled out
the gun I held it directly in the air. I did not point

it at anybody at the time, I told them if I wanted to
kill yvou I could of but I didn't want to do nothing.




He insisted that "I thought I was mature enough to confront the two individuals
and I think if they would of confronted me in the same particular situation

nothing would of ever happened tonight..." (Pa 17).



LEGAL ARGUMENT

POINT I: THE ORDER GRANTING JUDGMENTS OF ACQUITTAL
N.O.V., ON COUNTS SIX AND SEVEN OF THE INDICTMENT SHOULD
BE AFFIRMED BECAUSE THE JURY'S VERDICTS OF ACQUITTAL OR
FAILURE TQO REACH A VERDICT ON COUNTS ONE THROUGH FIVE
AND ALL OF THE LESSER INCLUDED OFFENSES ON THOSE COUNTS
PRECLUDED THE ESTABLISHMENT OF THE ELEMENTS OF INTENT
TO USE THE FIREARMS UNLAWFULLY AGAINST PERSONS THAT HAD
TO BE PROVEN BEYOND A REASONABLE DOUBT TO SUSTAIN THE
CONVICTIONS PURSUANT TO N.J.S.A. 2C:39-4a.

Judge Plechner granted defendant's motion for judgments of acquittal
N.0.V. on the two convictions for possession of firearms for unlawful use
against persons (counts six and seven of the indictment) because the jury's
verdicts of acquittal on all charges of aggravated assault and on both lesser
included offenses on counts one, three and five, along with their failure to
reach any verdict at all on the lesser included offenses of counts two and
five, "leaves the possession with unlawful purpose standing alone. And I think
it can only lead to speculation on the part of the jury as to what other
unlawful act may have been intended" (7 10-10 to 17). The State's
representatives attack this ruling on three fronts: first, that the jury's
verdicts on counts six and seven were, in fact, not inconsistent with the
acquittals or non-verdicts on the charges of unlawful use of the firearms and
that the evidence permitted the jury to arrive at such a contradictory result
(Ab 15; 2S8b 2); second, that if the acquittals and non-verdicts do indeed
"erase the identification of the unlawful purpose" within the meaning of State
v. Jenkins, 234 N.J. Super. 311, 315 (App. Div. 1989), then Jenkins itself
should be overruled (Ab 24 to 25; 2Sb 2; 1Sb 7 and 10); and third, that if
these verdicts are in fact legally inconsistent within the meaning of Jenking

and State v. Peterson, 181 N.J. Super. 261, 267 {(App. Div.), certif. den. 89

N.J. 413 (1982), then the Peterson line of cases should be abandoned in favor

of the United State's Supreme Court's approach in United States v. Powell, 469

U.S. 57, 105 S.Ct. 471 (1984), which would make even legally inconsistent
verdicts under Peterson "unreviewable" by presuming that they are simply the

products of jury "lenity" that need not be consistent or even rational (Ab 25






